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AMENDMENTS TO REVENUE AND TAXATION TITLE

2012 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Howard A. Stephenson
House Sponsor: Brad L. Dee

Cosponsor: Curtis S. Bramble

LONG TITLE
General Description:

This bill amends provisions in the Revenue and Taxation title to address certain issues
related to the Utah Supreme Court case Ivory Homes v. Utah State Tax Commission.
Highlighted Provisions:

This bill:

» amends definitions;

» amends the circumstances under which a person who pays a tax, fee, or charge
liability may receive a credit or refund;

» addresses the construction of a statute involving a tax, fee, or charge by the State
Tax Commission or a court;

» addresses the taxability of a transaction consisting of taxable and nontaxable
property, products, or services;

» addresses sales and use tax refund procedures; and

» makes technical and conforming changes.

Money Appropriated in this Bill:

None
Other Special Clauses:

This bill provides for retrospective operation.

This bill provides an effective date.

Utah Code Sections Affected:
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AMENDS:
10-1-405, as last amended by Laws of Utah 2011, Chapter 309
59-1-1410, as enacted by Laws of Utah 2009, Chapter 212
59-1-1417, as enacted by Laws of Utah 2009, Chapter 212
59-12-102, as last amended by Laws of Utah 2011, Chapters 14, 285, and 314
59-12-103, as last amended by Laws of Utah 2011, Chapters 285, 303, 342, and 441
59-12-110, as last amended by Laws of Utah 2009, Chapters 203 and 212

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 10-1-405 is amended to read:

10-1-405. Collection of taxes by commission -- Uniform interlocal agreement --
Administrative charge -- Rulemaking authority.

(1) Subject to the other provisions of this section, the commission shall collect,
enforce, and administer any municipal telecommunications license tax imposed under this part
pursuant to:

(a) the same procedures used in the administration, collection, and enforcement of the
state sales and use tax under:

(i) Title 59, Chapter 1, General Taxation Policies; and

(i1) Title 59, Chapter 12, Part 1, Tax Collection:

(A) except for:

(I) Subsection 59-12-103(2)[t2)](1);

(IT) Section 59-12-104;

(IIT) Section 59-12-104.1;

(IV) Section 59-12-104.2;

(V) Section 59-12-104.3;

(VD) Section 59-12-107.1; and

(VII) Section 59-12-123; and

(B) except that for purposes of Section 59-1-1410, the term "person" may include a
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customer from whom a municipal telecommunications license tax is recovered in accordance
with Subsection 10-1-403(2); and

(b) auniform interlocal agreement between the municipality that imposes the
municipal telecommunications license tax and the commission:

(1) that is executed under Title 11, Chapter 13, Interlocal Cooperation Act;

(i1) that complies with Subsection (2)(a); and

(ii1) that is developed by rule in accordance with Subsection (2)(b).

(2) (a) The uniform interlocal agreement described in Subsection (1) shall provide that
the commission shall:

(i) transmit money collected under this part monthly by electronic funds transfer by the
commission to the municipality;

(i) conduct audits of the municipal telecommunications license tax;

(ii1) retain and deposit an administrative charge in accordance with Section 59-1-306
from revenues the commission collects from a tax under this part; and

(iv) collect, enforce, and administer the municipal telecommunications license tax
authorized under this part pursuant to the same procedures used in the administration,
collection, and enforcement of the state sales and use tax as provided in Subsection (1)(a).

(b) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
commission shall develop a uniform interlocal agreement that meets the requirements of this
section.

(3) If a telecommunications provider pays a municipal telecommunications license tax
to the commission, the telecommunications provider shall pay the municipal
telecommunications license tax to the commission:

(a) monthly on or before the last day of the month immediately following the last day
of the previous month if:

(i) the telecommunications provider is required to file a sales and use tax return with
the commission monthly under Section 59-12-108; or

(i1) the telecommunications provider is not required to file a sales and use tax return
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85  under Title 59, Chapter 12, Sales and Use Tax Act; or

86 (b) quarterly on or before the last day of the month immediately following the last day
87  of the previous quarter if the telecommunications provider is required to file a sales and use tax
88  return with the commission quarterly under Section 59-12-108.

89 (4) If, on July 1, 2007, a municipality has in effect an ordinance that levies a municipal
90 telecommunications license tax under this part at a rate that exceeds 3.5%:

91 (a) except as provided in Subsection (4)(b), beginning on July 1, 2007, the commission

92  shall collect the municipal telecommunications license tax:

93 (1) within the municipality;
94 (i1) at a rate of 3.5%; and
95 (111) from a telecommunications provider required to pay the municipal

96 telecommunications license tax on or after July 1, 2007; and
97 (b) the commission shall collect a municipal telecommunications license tax within the
98  municipality at the rate imposed by the municipality if:
99 (1) after July 1, 2007, the municipality has in effect an ordinance that levies a municipal
100  telecommunications license tax under this part at a rate of up to 3.5%;
101 (i1) the municipality meets the requirements of Subsection 10-1-403(3)(b) in changing
102 the rate of the municipal telecommunications license tax; and
103 (1i1) a telecommunications provider is required to pay the municipal
104  telecommunications license tax on or after the day on which the ordinance described in
105  Subsection (4)(b)(ii) takes effect.
106 Section 2. Section 59-1-1410 is amended to read:
107 59-1-1410. Action for collection of tax, fee, or charge -- Action for refund or
108  credit of tax, fee, or charge -- Denial of refund claim under appeal -- Appeal of denied
109  refund claim.
110 (1) (a) Except as provided in Subsections (3) through (7) and Sections 59-5-114,
111 59-7-519, 59-10-536, and 59-11-113, the commission shall assess a tax, fee, or charge within

112 three years after the day on which a person files a return.
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(b) Except as provided in Subsections (3) through (7), if the commission does not
assess a tax, fee, or charge within the three-year period provided in Subsection (1)(a), the
commission may not commence a proceeding to collect the tax, fee, or charge.

(2) (a) Except as provided in Subsection (2)(b), for purposes of this part, a return filed
before the last day prescribed by statute or rule for filing the return is considered to be filed on
the last day for filing the return.

(b) A return of withholding tax under Chapter 10, Part 4, Withholding of Tax, is
considered to be filed on April 15 of the succeeding calendar year if the return:

(1) 1s for a period ending with or within a calendar year; and

(i1) is filed before April 15 of the succeeding calendar year.

(3) The commission may assess a tax, fee, or charge or commence a proceeding for the
collection of a tax, fee, or charge at any time if:

(a) a person:

(1) files a:

(A) false return with intent to evade; or

(B) fraudulent return with intent to evade; or

(i1) fails to file a return; or

(b) the commission estimates the amount of tax, fee, or charge due in accordance with
Subsection 59-1-1406(2).

(4) The commission may extend the period to make an assessment or to commence a
proceeding to collect a tax, fee, or charge if:

(a) the three-year period under Subsection (1) has not expired; and

(b) the commission and the person sign a written agreement:

(i) authorizing the extension; and

(i1) providing for the length of the extension.

(5) The commission may make an assessment as provided in Subsection (6) if:

(a) the commission delays an audit at the request of a person;

(b) the person subsequently refuses to agree to an extension request by the commission;
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141  and

142 (c) the three-year period under Subsection (1) expires before the commission
143 completes the audit.

144 (6) An assessment under Subsection (5) shall be:

145 (a) for the time period for which the commission could not make the assessment
146  because of the expiration of the three-year period; and

147 (b) in an amount equal to the difference between:

148 (i) the commission's estimate of the amount of tax, fee, or charge the person would
149  have been assessed for the time period described in Subsection (6)(a); and

150 (i1) the amount of tax, fee, or charge the person actually paid for the time period
151  described in Subsection (6)(a).

152 (7) If a person erroneously pays a liability, overpays a liability, pays a liability more

153  than once, or the commission erroneously receives, collects, or computes a liability, the

154  commission shall:

155 (a) credit the liability against any amount of liability the person owes; and

156 (b) refund any balance to:

157 (i) the person; or

158 (i1) (A) the person's assign;

159 (B) the person's personal representative;

160 (C) the person's successor; or

161 (D) a person similar to Subsections (7)(b)(ii)(A) through (C) as determined by the

162  commission by rule made in accordance with Title 63G, Chapter 3, Utah Administrative

163 Rulemaking Act.

164 (8) (a) Except as provided in Subsection (8)(b) or Section 19-2-124, 59-7-522,

165  59-10-529, or 59-12-110, the commission may not make a credit or refund unless a person files
166  aclaim with the commission within the later of:

167 (i) three years from the due date of the return, including the period of any extension of

168  time provided in statute for filing the return; or
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(i) two years from the date the tax was paid.

(b) The commission shall extend the time period for a person to file a claim under
Subsection (8)(a) if:

(i) the time period described in Subsection (8)(a) has not expired; and

(i1) the commission and the person sign a written agreement:

(A) authorizing the extension; and

(B) providing for the length of the extension.

(9) If the commission denies a claim for a credit or refund, a person may request a
redetermination of the denial by filing a petition or request for agency action with the
commission:

(a) (1) within a 30-day period after the day on which the commission mails a notice of
denial for the claim for credit or refund; or

(1) within a 90-day period after the day on which the commission mails a notice of
denial for the claim for credit or refund, if the notice is addressed to a person outside the
United States or the District of Columbia; and

(b) in accordance with:

(i) Section 59-1-501; and

(i1) Title 63G, Chapter 4, Administrative Procedures Act.

(10) The action of the commission on a person's petition for redetermination of a denial
of a claim for credit or refund is final 30 days after the day on which the commission sends the
commission's decision or order, unless the person seeks judicial review.

Section 3. Section 59-1-1417 is amended to read:

59-1-1417. Burden of proof -- Statutory construction.

(1) In a proceeding before the commission, the burden of proof is on the petitioner
except for determining the following, in which the burden of proof is on the commission:

[tH] (a) whether the petitioner committed fraud with intent to evade a tax, fee, or
charge;

[€2)] (b) whether the petitioner is obligated as the transferee of property of the person
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that originally owes a liability or a preceding transferee, but not to show that the person that
originally owes a liability is obligated for the liability; and

[3)] (c) whether the petitioner is liable for an increase in a deficiency if the increase is
asserted initially after a notice of deficiency is mailed in accordance with Section 59-1-1405
and a petition under Part 5, Petitions for Redetermination of Deficiencies, is filed, unless the
increase in the deficiency is the result of a change or correction of federal taxable income:

[t2)] (1) required to be reported; and

[(5)] (i) of which the commission has no notice at the time the commission mails the
notice of deficiency.

(2) Regardless of whether a taxpayer has paid or remitted a tax, fee, or charge, the

commission or a court considering a case involving the tax, fee, or charge shall:

(a) construe a statute imposing the tax, fee, or charge strictly in favor of the taxpayer;

and

(b) construe a statute providing an exemption from or credit against the tax, fee, or

charge strictly against the taxpayer.

Section 4. Section §9-12-102 is amended to read:

59-12-102. Definitions.

As used in this chapter:

(1) "800 service" means a telecommunications service that:

(a) allows a caller to dial a toll-free number without incurring a charge for the call; and
(b) is typically marketed:

(i) under the name 800 toll-free calling;

(i1) under the name 855 toll-free calling;

(iii) under the name 866 toll-free calling;

(iv) under the name 877 toll-free calling;

(v) under the name 888 toll-free calling; or

(vi) under a name similar to Subsections (1)(b)(i) through (v) as designated by the

Federal Communications Commission.
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225 (2) (@) "900 service" means an inbound toll telecommunications service that:
226 (i) a subscriber purchases;
227 (i1) allows a customer of the subscriber described in Subsection (2)(a)(i) to call in to

228  the subscriber's:

229 (A) prerecorded announcement; or

230 (B) live service; and

231 (111) 1is typically marketed:

232 (A) under the name 900 service; or

233 (B) under a name similar to Subsection (2)(a)(iii)(A) as designated by the Federal
234  Communications Commission.

235 (b) "900 service" does not include a charge for:

236 (i) a collection service a seller of a telecommunications service provides to a

237  subscriber; or

238 (i1) the following a subscriber sells to the subscriber's customer:

239 (A) aproduct; or

240 (B) aservice.

241 (3) (a) "Admission or user fees" includes season passes.

242 (b) "Admission or user fees" does not include annual membership dues to private

243 organizations.
244 (4) "Agreement" means the Streamlined Sales and Use Tax Agreement adopted on
245  November 12, 2002, including amendments made to the Streamlined Sales and Use Tax

246  Agreement after November 12, 2002.

247 (5) "Agreement combined tax rate" means the sum of the tax rates:
248 (a) listed under Subsection (6); and

249 (b) that are imposed within a local taxing jurisdiction.

250 (6) "Agreement sales and use tax" means a tax imposed under:

251 (a) Subsection 59-12-103(2)(a)(i)(A);

252 (b) Subsection 59-12-103(2)(b)(I);
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(c) Subsection 59-12-103(2)(c)(i);

(d) Subsection 59-12-103(2)(d)(1)(A)(D);

(e) Section 59-12-204;

(f) Section 59-12-401;

(g) Section 59-12-402;

(h) Section 59-12-703;

(i) Section 59-12-802;

() Section 59-12-804;

(k) Section 59-12-1102;

() Section 59-12-1302;

(m) Section 59-12-1402;

(n) Section 59-12-1802;

(o) Section 59-12-2003;

(p) Section 59-12-2103;

(q) Section 59-12-2213;

(r) Section 59-12-2214;

(s) Section 59-12-2215;

(t) Section 59-12-2216;

(u) Section 59-12-2217; or

(v) Section 59-12-2218.

(7) "Aircraft" is as defined in Section 72-10-102.

(8) "Aircraft maintenance, repair, and overhaul provider" means a business entity:

(a) except for an airline as defined in Section 59-2-102 or an affiliated group as defined
in Subsection 59-12-107(1)(f) of an airline; and

(b) that has the workers, expertise, and facilities to perform the following, regardless of
whether the business entity performs the following in this state:

(i) check, diagnose, overhaul, and repair:

(A) an onboard system of a fixed wing turbine powered aircraft; and

-10 -
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(B) the parts that comprise an onboard system of a fixed wing turbine powered aircraft;

(i) assemble, change, dismantle, inspect, and test a fixed wing turbine powered aircraft
engine;

(iii) perform at least the following maintenance on a fixed wing turbine powered
aircraft:

(A) an inspection;

(B) arepair, including a structural repair or modification;

(C) changing landing gear; and

(D) addressing issues related to an aging fixed wing turbine powered aircraft;

(iv) completely remove the existing paint of a fixed wing turbine powered aircraft and
completely apply new paint to the fixed wing turbine powered aircraft; and

(v) refurbish the interior of a fixed wing turbine powered aircraft in a manner that
results in a change in the fixed wing turbine powered aircraft's certification requirements by the
authority that certifies the fixed wing turbine powered aircraft.

(9) "Alcoholic beverage" means a beverage that:

(a) is suitable for human consumption; and

(b) contains .5% or more alcohol by volume.

(10) (a) "Ancillary service" means a service associated with, or incidental to, the
provision of telecommunications service.

(b) "Ancillary service" includes:

(i) a conference bridging service;

(i1) a detailed communications billing service;

(ii1) directory assistance;

(iv) a vertical service; or

(v) a voice mail service.

(11) "Area agency on aging" is as defined in Section 62A-3-101.

(12) "Assisted amusement device" means an amusement device, skill device, or ride

device that is started and stopped by an individual:

-11 -
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309 (a) who is not the purchaser or renter of the right to use or operate the amusement
310 device, skill device, or ride device; and

311 (b) at the direction of the seller of the right to use the amusement device, skill device,
312  orride device.

313 (13) "Assisted cleaning or washing of tangible personal property" means cleaning or
314  washing of tangible personal property if the cleaning or washing labor is primarily performed
315 by an individual:

316 (a) who is not the purchaser of the cleaning or washing of the tangible personal

317  property; and

318 (b) at the direction of the seller of the cleaning or washing of the tangible personal
319  property.

320 (14) "Authorized carrier" means:

321 (a) in the case of vehicles operated over public highways, the holder of credentials
322 indicating that the vehicle is or will be operated pursuant to both the International Registration
323  Plan and the International Fuel Tax Agreement;

324 (b) in the case of aircraft, the holder of a Federal Aviation Administration operating
325  certificate or air carrier's operating certificate; or

326 (c) in the case of locomotives, freight cars, railroad work equipment, or other rolling

327  stock, the holder of a certificate issued by the United States Surface Transportation Board.

328 (15) (a) Except as provided in Subsection (15)(b), "biomass energy" means any of the
329  following that is used as the primary source of energy to produce fuel or electricity:

330 (i) material from a plant or tree; or

331 (i1) other organic matter that is available on a renewable basis, including:

332 (A) slash and brush from forests and woodlands;

333 (B) animal waste;

334 (C) methane produced:

335 (D at landfills; or

336 (II) as a byproduct of the treatment of wastewater residuals;

-12 -



Enrolled Copy S.B. 27

337 (D) aquatic plants; and

338 (E) agricultural products.

339 (b) "Biomass energy" does not include:

340 (i) black liquor;

341 (i1) treated woods; or

342 (iii) biomass from municipal solid waste other than methane produced:

343 (A) at landfills; or

344 (B) as a byproduct of the treatment of wastewater residuals.

345 (16) (a) "Bundled transaction" means the sale of two or more items of tangible personal

346  property, products, or services if the tangible personal property, products, or services are:

347 (i) distinct and identifiable; and

348 (i1) sold for one nonitemized price.
349 (b) "Bundled transaction" does not include:
350 (i) the sale of tangible personal property if the sales price varies, or is negotiable, on

351 the basis of the selection by the purchaser of the items of tangible personal property included in

352  the transaction;

353 (i1) the sale of real property;

354 (iii) the sale of services to real property;

355 (iv) the retail sale of tangible personal property and a service if:

356 (A) the tangible personal property:

357 (D) is essential to the use of the service; and

358 (II) is provided exclusively in connection with the service; and

359 (B) the service is the true object of the transaction;

360 (v) the retail sale of two services if:

361 (A) one service is provided that is essential to the use or receipt of a second service;
362 (B) the first service is provided exclusively in connection with the second service; and
363 (C) the second service is the true object of the transaction;

364 (vi) a transaction that includes tangible personal property or a product subject to

-13-
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taxation under this chapter and tangible personal property or a product that is not subject to
taxation under this chapter if the:

(A) seller's purchase price of the tangible personal property or product subject to
taxation under this chapter is de minimis; or

(B) seller's sales price of the tangible personal property or product subject to taxation
under this chapter is de minimis; and

(vil) the retail sale of tangible personal property that is not subject to taxation under
this chapter and tangible personal property that is subject to taxation under this chapter if:

(A) that retail sale includes:

(I) food and food ingredients;

(II) adrug;

(IIT) durable medical equipment;

(IV) mobility enhancing equipment;

(V) an over-the-counter drug;

(VD) a prosthetic device; or

(VII) a medical supply; and

(B) subject to Subsection (16)(f):

() the seller's purchase price of the tangible personal property subject to taxation under
this chapter is 50% or less of the seller's total purchase price of that retail sale; or

(II) the seller's sales price of the tangible personal property subject to taxation under
this chapter is 50% or less of the seller's total sales price of that retail sale.

(c) (i) For purposes of Subsection (16)(a)(i), tangible personal property, a product, or a
service that is distinct and identifiable does not include:

(A) packaging that:

(I) accompanies the sale of the tangible personal property, product, or service; and

(II) is incidental or immaterial to the sale of the tangible personal property, product, or
service;

(B) tangible personal property, a product, or a service provided free of charge with the

-14 -
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purchase of another item of tangible personal property, a product, or a service; or

(C) an item of tangible personal property, a product, or a service included in the
definition of "purchase price."

(i) For purposes of Subsection (16)(c)(i)(B), an item of tangible personal property, a
product, or a service is provided free of charge with the purchase of another item of tangible
personal property, a product, or a service if the sales price of the purchased item of tangible
personal property, product, or service does not vary depending on the inclusion of the tangible
personal property, product, or service provided free of charge.

(d) (i) For purposes of Subsection (16)(a)(ii), property sold for one nonitemized price
does not include a price that is separately identified by tangible personal property, product, or
service on the following, regardless of whether the following is in paper format or electronic
format:

(A) abinding sales document; or

(B) another supporting sales-related document that is available to a purchaser.

(i) For purposes of Subsection (16)(d)(i1), a binding sales document or another
supporting sales-related document that is available to a purchaser includes:

(A) abill of sale;

(B) a contract;

(C) an invoice;

(D) alease agreement;

(E) a periodic notice of rates and services;

(F) aprice list;

(G) arate card;

(H) areceipt; or

(I) aservice agreement.

(e) (i) For purposes of Subsection (16)(b)(vi), the sales price of tangible personal
property or a product subject to taxation under this chapter is de minimis if:

(A) the seller's purchase price of the tangible personal property or product is 10% or

- 15 -
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less of the seller's total purchase price of the bundled transaction; or

(B) the seller's sales price of the tangible personal property or product is 10% or less of
the seller's total sales price of the bundled transaction.

(i) For purposes of Subsection (16)(b)(vi), a seller:

(A) shall use the seller's purchase price or the seller's sales price to determine if the
purchase price or sales price of the tangible personal property or product subject to taxation
under this chapter is de minimis; and

(B) may not use a combination of the seller's purchase price and the seller's sales price
to determine if the purchase price or sales price of the tangible personal property or product
subject to taxation under this chapter is de minimis.

(ii1) For purposes of Subsection (16)(b)(vi), a seller shall use the full term of a service
contract to determine if the sales price of tangible personal property or a product is de minimis.

(f) For purposes of Subsection (16)(b)(vii)(B), a seller may not use a combination of
the seller's purchase price and the seller's sales price to determine if tangible personal property
subject to taxation under this chapter is 50% or less of the seller's total purchase price or sales
price of that retail sale.

(17) "Certified automated system" means software certified by the governing board of
the agreement that:

(a) calculates the agreement sales and use tax imposed within a local taxing
jurisdiction:

(i) on a transaction; and

(i1) in the states that are members of the agreement;

(b) determines the amount of agreement sales and use tax to remit to a state that is a
member of the agreement; and

(c¢) maintains a record of the transaction described in Subsection (17)(a)(i).

(18) "Certified service provider" means an agent certified:

(a) by the governing board of the agreement; and

(b) to perform all of a seller's sales and use tax functions for an agreement sales and

-16 -
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use tax other than the seller's obligation under Section 59-12-124 to remit a tax on the seller's
own purchases.

(19) (a) Subject to Subsection (19)(b), "clothing" means all human wearing apparel
suitable for general use.

(b) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
commission shall make rules:

(1) listing the items that constitute "clothing"; and

(i1) that are consistent with the list of items that constitute "clothing" under the
agreement.

(20) "Coal-to-liquid" means the process of converting coal into a liquid synthetic fuel.

(21) "Commercial use" means the use of gas, electricity, heat, coal, fuel oil, or other
fuels that does not constitute industrial use under Subsection (48) or residential use under
Subsection (96).

(22) (a) "Common carrier" means a person engaged in or transacting the business of
transporting passengers, freight, merchandise, or other property for hire within this state.

(b) (i) "Common carrier" does not include a person who, at the time the person is
traveling to or from that person's place of employment, transports a passenger to or from the
passenger's place of employment.

(i) For purposes of Subsection (22)(b)(1), in accordance with Title 63G, Chapter 3,
Utah Administrative Rulemaking Act, the commission may make rules defining what
constitutes a person's place of employment.

(23) "Component part" includes:

(a) poultry, dairy, and other livestock feed, and their components;

(b) baling ties and twine used in the baling of hay and straw;

(c) fuel used for providing temperature control of orchards and commercial
greenhouses doing a majority of their business in wholesale sales, and for providing power for
off-highway type farm machinery; and

(d) feed, seeds, and seedlings.
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(24) "Computer" means an electronic device that accepts information:

(a) (1) in digital form; or

(i1) in a form similar to digital form; and

(b) manipulates that information for a result based on a sequence of instructions.

(25) "Computer software" means a set of coded instructions designed to cause:

(a) a computer to perform a task; or

(b) automatic data processing equipment to perform a task.

(26) (a) "Conference bridging service" means an ancillary service that links two or
more participants of an audio conference call or video conference call.

(b) "Conference bridging service" may include providing a telephone number as part of
the ancillary service described in Subsection (26)(a).

(c) "Conference bridging service" does not include a telecommunications service used
to reach the ancillary service described in Subsection (26)(a).

(27) "Construction materials" means any tangible personal property that will be
converted into real property.

(28) "Delivered electronically” means delivered to a purchaser by means other than
tangible storage media.

(29) (a) "Delivery charge" means a charge:

(i) by a seller of:

(A) tangible personal property;

(B) aproduct transferred electronically; or

(C) services; and

(i1) for preparation and delivery of the tangible personal property, product transferred
electronically, or services described in Subsection (29)(a)(i) to a location designated by the
purchaser.

(b) "Delivery charge" includes a charge for the following:

(i) transportation;

(i1) shipping;
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505 (iii) postage;

506 (iv) handling;

507 (v) crating; or

508 (vi) packing.

509 (30) "Detailed telecommunications billing service" means an ancillary service of

510  separately stating information pertaining to individual calls on a customer's billing statement.

511 (31) "Dietary supplement" means a product, other than tobacco, that:

512 (a) is intended to supplement the diet;

513 (b) contains one or more of the following dietary ingredients:

514 (1) a vitamin;

515 (i1) a mineral;

516 (ii1) an herb or other botanical;

517 (iv) an amino acid;

518 (v) adietary substance for use by humans to supplement the diet by increasing the total

519  dietary intake; or
520 (vi) a concentrate, metabolite, constituent, extract, or combination of any ingredient

521  described in Subsections (31)(b)(1) through (v);

522 (c) (1) except as provided in Subsection (31)(c)(ii), is intended for ingestion in:

523 (A) tablet form;

524 (B) capsule form;

525 (C) powder form;

526 (D) softgel form;

527 (E) gelcap form; or

528 (F) liquid form; or

529 (i) notwithstanding Subsection (31)(c)(1), if the product is not intended for ingestion in

530  aform described in Subsections (31)(c)(i)(A) through (F), is not represented:
531 (A) as conventional food; and

532 (B) for use as a sole item of:
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533 (I) a meal; or

534 (II) the diet; and

535 (d) is required to be labeled as a dietary supplement:

536 (i) identifiable by the "Supplemental Facts" box found on the label; and

537 (i1) as required by 21 C.F.R. Sec. 101.36.

538 (32) (a) "Direct mail" means printed material delivered or distributed by United States

539  mail or other delivery service:

540 (1) to:

541 (A) amass audience; or

542 (B) addressees on a mailing list provided:

543 (D) by a purchaser of the mailing list; or

544 (IT) at the discretion of the purchaser of the mailing list; and

545 (1) if the cost of the printed material is not billed directly to the recipients.

546 (b) "Direct mail" includes tangible personal property supplied directly or indirectly by a

547  purchaser to a seller of direct mail for inclusion in a package containing the printed material.
548 (c) "Direct mail" does not include multiple items of printed material delivered to a

549  single address.

550 (33) "Directory assistance" means an ancillary service of providing:

551 (a) address information; or

552 (b) telephone number information.

553 (34) (a) "Disposable home medical equipment or supplies" means medical equipment

554  or supplies that:

555 (i) cannot withstand repeated use; and

556 (i1) are purchased by, for, or on behalf of a person other than:

557 (A) ahealth care facility as defined in Section 26-21-2;

558 (B) a health care provider as defined in Section 78B-3-403;

559 (C) an office of a health care provider described in Subsection (34)(a)(ii)(B); or
560 (D) a person similar to a person described in Subsections (34)(a)(ii)(A) through ©.
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(b) "Disposable home medical equipment or supplies" does not include:

(i) adrug;

(i) durable medical equipment;

(iii) a hearing aid;

(iv) a hearing aid accessory;

(v) mobility enhancing equipment; or

(vi) tangible personal property used to correct impaired vision, including:

(A) eyeglasses; or

(B) contact lenses.

(¢) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
commission may by rule define what constitutes medical equipment or supplies.

(35) (a) "Drug" means a compound, substance, or preparation, or a component of a
compound, substance, or preparation that is:

(i) recognized in:

(A) the official United States Pharmacopoeia;

(B) the official Homeopathic Pharmacopoeia of the United States;

(C) the official National Formulary; or

(D) a supplement to a publication listed in Subsections (35)(a)(i)(A) through (C);

(i1) intended for use in the:

(A) diagnosis of disease;

(B) cure of disease;

(C) mitigation of disease;

(D) treatment of disease; or

(E) prevention of disease; or

(i11) intended to affect:

(A) the structure of the body; or

(B) any function of the body.

(b) "Drug" does not include:
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589 (i) food and food ingredients;

590 (i1) a dietary supplement;

591 (ii1) an alcoholic beverage; or

592 (iv) a prosthetic device.

593 (36) (a) Except as provided in Subsection (36)(c), "durable medical equipment" means

594  equipment that:

595 (i) can withstand repeated use;

596 (i1) is primarily and customarily used to serve a medical purpose;

597 (111) generally is not useful to a person in the absence of illness or injury; and

598 (iv) is not worn in or on the body.

599 (b) "Durable medical equipment" includes parts used in the repair or replacement of the

600  equipment described in Subsection (36)(a).
601 (c) Notwithstanding Subsection (36)(a), "durable medical equipment" does not include

602  mobility enhancing equipment.

603 (37) "Electronic" means:

604 (a) relating to technology; and

605 (b) having:

606 (i) electrical capabilities;

607 (11) digital capabilities;

608 (iii)) magnetic capabilities;

609 (iv) wireless capabilities;

610 (v) optical capabilities;

611 (vi) electromagnetic capabilities; or

612 (vii) capabilities similar to Subsections (37)(b)(i) through (vi).
613 (38) "Employee" is as defined in Section 59-10-401.

614 (39) "Fixed guideway" means a public transit facility that uses and occupies:
615 (a) rail for the use of public transit; or

616 (b) a separate right-of-way for the use of public transit.
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617 (40) "Fixed wing turbine powered aircraft" means an aircraft that:

618 (a) is powered by turbine engines;

619 (b) operates on jet fuel; and

620 (c) has wings that are permanently attached to the fuselage of the aircraft.

621 (41) "Fixed wireless service" means a telecommunications service that provides radio

622  communication between fixed points.

623 (42) (a) "Food and food ingredients" means substances:
624 (i) regardless of whether the substances are in:
625 (A) liquid form;

626 (B) concentrated form:;

627 (C) solid form;

628 (D) frozen form:;

629 (E) dried form; or

630 (F) dehydrated form; and

631 (i1) that are:

632 (A) sold for:

633 (I) ingestion by humans; or

634 (I) chewing by humans; and

635 (B) consumed for the substance's:

636 (I) taste; or

637 (IT) nutritional value.

638 (b) "Food and food ingredients" includes an item described in Subsection (79)(b)(iii).
639 (c) "Food and food ingredients" does not include:
640 (i) an alcoholic beverage;

641 (i1) tobacco; or

642 (iii) prepared food.

643 (43) (a) "Fundraising sales" means sales:

644 (i) (A) made by a school; or
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645 (B) made by a school student;

646 (i1) that are for the purpose of raising funds for the school to purchase equipment,
647  materials, or provide transportation; and

648 (iii) that are part of an officially sanctioned school activity.

649 (b) For purposes of Subsection (43)(a)(iii), "officially sanctioned school activity"
650 means a school activity:

651 (i) that is conducted in accordance with a formal policy adopted by the school or school
652  district governing the authorization and supervision of fundraising activities;

653 (i1) that does not directly or indirectly compensate an individual teacher or other
654  educational personnel by direct payment, commissions, or payment in kind; and

655 (ii1) the net or gross revenues from which are deposited in a dedicated account
656  controlled by the school or school district.

657 (44) "Geothermal energy" means energy contained in heat that continuously flows

658  outward from the earth that is used as the sole source of energy to produce electricity.

659 (45) "Governing board of the agreement" means the governing board of the agreement
660  thatis:

661 (a) authorized to administer the agreement; and

662 (b) established in accordance with the agreement.

663 (46) (a) For purposes of Subsection 59-12-104(41), "governmental entity" means:

664 (i) the executive branch of the state, including all departments, institutions, boards,

665  divisions, bureaus, offices, commissions, and committees;

666 (i1) the judicial branch of the state, including the courts, the Judicial Council, the

667  Office of the Court Administrator, and similar administrative units in the judicial branch;

668 (iii) the legislative branch of the state, including the House of Representatives, the
669  Senate, the Legislative Printing Office, the Office of Legislative Research and General

670  Counsel, the Office of the Legislative Auditor General, and the Office of the Legislative Fiscal
671  Analyst;

672 (iv) the National Guard;
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(v) an independent entity as defined in Section 63E-1-102; or

(vi) a political subdivision as defined in Section 17B-1-102.

(b) "Governmental entity" does not include the state systems of public and higher
education, including:

(1) acollege campus of the Utah College of Applied Technology;

(i1) a school;

(ii1) the State Board of Education;

(iv) the State Board of Regents; or

(v) an institution of higher education.

(47) "Hydroelectric energy" means water used as the sole source of energy to produce
electricity.

(48) "Industrial use" means the use of natural gas, electricity, heat, coal, fuel oil, or
other fuels:

(a) in mining or extraction of minerals;

(b) in agricultural operations to produce an agricultural product up to the time of
harvest or placing the agricultural product into a storage facility, including:

(i) commercial greenhouses;

(i1) irrigation pumps;

(ii1) farm machinery;

(iv) implements of husbandry as defined in Subsection 41-1a-102(23) that are not
registered under Title 41, Chapter 1a, Part 2, Registration; and

(v) other farming activities;

(c) in manufacturing tangible personal property at an establishment described in SIC
Codes 2000 to 3999 of the 1987 Standard Industrial Classification Manual of the federal
Executive Office of the President, Office of Management and Budget;

(d) by a scrap recycler if:

(i) from a fixed location, the scrap recycler utilizes machinery or equipment to process

one or more of the following items into prepared grades of processed materials for use in new
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701  products:

702 (A) iron;

703 (B) steel;

704 (C) nonferrous metal;

705 (D) paper;

706 (E) glass;

707 (F) plastic;

708 (G) textile; or

709 (H) rubber; and

710 (i1) the new products under Subsection (48)(d)(i) would otherwise be made with

711  nonrecycled materials; or

712 (e) in producing a form of energy or steam described in Subsection 54-2-1(2)(a) by a
713 cogeneration facility as defined in Section 54-2-1.

714 (49) (a) Except as provided in Subsection (49)(b), "installation charge" means a charge

715  for installing:

716 (i) tangible personal property; or

717 (i1) a product transferred electronically.

718 (b) "Installation charge" does not include a charge for:

719 (i) repairs or renovations of:

720 (A) tangible personal property; or

721 (B) aproduct transferred electronically; or

722 (i1) attaching tangible personal property or a product transferred electronically:

723 (A) to other tangible personal property; and

724 (B) as part of a manufacturing or fabrication process.

725 (50) "Institution of higher education" means an institution of higher educa